N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

UNI TED STATES OF ANMERI CA,
Pl aintiff,
VS. No. 03-2356V

ASSCORTED COVPUTER EQUI PMENT,

N N N N N N N N N

Def endant .

ORDER DENYI NG CLAI MANT" S MOTI ON FOR RETURN OF PROPERTY AND FOR
PERM SSI ON TO FI LE COUNTERCLAI M
AND
ORDER DENYI NG CLAI MANT" S MOTI ON TO DI SM SS W TH PREJUDI CE

This is acivil in rem forfeiture action brought by the United
States against assorted conputer equipnment seized by the Drug
Enf orcenent Admi nistration on April 9, 1999, pursuant to 21 U. S.C
§ 881(a)(6), which provides for the forfeiture of proceeds traceable
to illegal drug trafficking. Kevin Cranford has asserted a
verified claimto the conputer equi pnent seized fromhis residence.?
This matter is now before the court on the notion of Cranford, filed
Decenber 9, 2003, to conpel return of the property, and on the

nmotion of Cranford, filed Novenber 19, 2003, to dismss the

! The conputer equi pmrent seized fromhis residence consists

of: (1) one Hewl ett Packard DC-Witer Plus, 7200 Series Drive, PC
DVD DXR2 Drive, Acer 40x CD Rom floppy drive; (2) one |lonega 2GB
Jax Drive; (3) one Ketronic Keyboard; (4) one View Sonic 19 inch
Moni t or PS790; and (5) one triple Lite Power Protector. (Conpl.,
Ex. B.)



governnment’s forfeiture conplaint with prejudice. The gover nnent
has filed tinmely responses to both notions. For the reasons that
follow, both notions are deni ed.

ANALYSI S

According to the sworn affidavit attached to the governnent’s
conplaint, Kevin Cranford was arrested on April 8, 1999, in Texas.
(Conpl ., Ex. A, Affidavit of Richard Clinton at  3.) At the tine
of his arrest, he had approxi mately one pound of net hanphetanine in
hi s possession. (1Id.) Follow ng his arrest, nenbers of the Menphis
DEA Task Force obtained search warrants for Cranford ‘s honme and
business in Menphis, Tennessee. (Id. at 1 5.) During the
searches, officers found traces of nethanphetam ne and drug
par aphernalia and seized the conputer equipnent at issue in this
notion. (Id)

On Septenber 17, 1999, Cranford filed a request for rem ssion
or mtigation of forfeiture with the Drug Enforcenent Adm ni stration
(“DEA") and served the request on the DEA' s Asset Forfeiture Section
in Arlington, Virginia.? On Septenber 29, 1999, the grand jury
returned an i ndi ct nent agai nst Cranford chargi ng hi mwi th conspiracy

to distribute a controlled substance. (Resp. of the US to

2 It is not clear from the record before the court if
Cranford conplied with 28 CF.R 8 9.9(g) which requires the
petition to be sworn to by the petitioner. Nor is it clear if the
DEA ever acted on the petition.



Claimant’s Mot. to Dismiss with Prejudice at 2.) Cranford pled
guilty to the conspiracy charge on June 5, 2000, and he was
sentenced to 48 nonths in prison on April 2, 2001. (I1d.)

On May 19, 2003, nearly two years after Cranford’ s guilty pl ea,
t he governnent filed the present Verified Conplaint of Forfeiture.
Pursuant to the conplaint, the court issued an order on June 2,
2003, directing the United States Marshal to serve a copy of the
conpl ai nt on Kevin Cranford, anong others, and to run an ad in the
Daily News for three consecutive weeks noting that the conputer
equi pnent was seized and that a conplaint for forfeiture had been
filed. Cranford filed a claimto certain of the conmputer equi pnent
on August 27, 2003.

| . Mbtion to Conpel Return of Property and for Perm ssion to File
Counterclaim

Cranford does not identify the procedural basis for his notion
for return of property. Assuming Cranford is proceedi ng under Rul e

41 of the Federal Rules of Criminal Procedure,® which provides for

% Rule 41(g) of the Federal Rules of Crimnal Procedure
provi des in pertinent part:

(g) Motion for Return of Property. A person aggrieved
by an unl awful search and seizure or by the deprivation
of property may nove for the property s return. The
notion nust be filed in the district where the property
was sei zed. The court nust receive evidence on any
factual issue necessary to decide the notion .

Fep. R Crm P. 41(9).



the filing of a notion for return of property unlawfully sei zed, the
notion is inappropriate in this civil case and procedural ly barred.
The present forfeiture actionis acivil case, and the Federal Rules
of Crimnal Procedure are inapplicable. The Sixth Crcuit has
specifically held that once the governnent has initiated civil
forfeiture proceedings, a claimant nmay not use the provisions of
Rule 41 of the Federal Rules of Civil Procedure to bypass the
statutory procedures set out in 19 U . S.C. § 1608 and 1618 for return
of property.? Shaw v. United States, 891 F.2d 602, 603 (6th Cr.
1989) .

As an additional grounds for return of the conmputer equi pnent,
Cranford asserts that the government has failed to file a tinely
response to Cranford’ s notion to dismss, is consequently barred
from opposing the notion, and has thus failed to prosecute its
claim

According to the certificate of service, Cranford served a copy
of his notion to dism ss on the governnent on Novenber 17, 2003, by
certified mail. The local rules provide that a response to a notion
to dismss nust be filed within thirty days after service of the

not i on. Local Rule 7.2.(a)(2) of the U S Dst. Ct. WD. Tenn.

* Section 1608 requires a claimant to file a claimand post
a cost bond wth the agency. 19 U S.C § 1608. Section 1618
requires a claimant to file a petition for rem ssion or mtigation
of the forfeiture. 19 U S.C. § 1618.

4



Local Rules - Civil (2003). Rule 6 of the Federal Rules of Cvil
Procedure provides that an extra three days shall be added after
service by mail. Febo. R Cv. P. 6(e). Based on these rules, the
government’s response was due on or before Decenmber 20, 2003, and
was therefore tinmely filed on Decenber 19, 2003.

Cranford al so requests permssion to file a counterclaimfor
the di mi nution in val ue of the conputer equi pnment resulting fromits
seizure. Counterclains are generally not allowed by third parties
in civil in rem forfeiture proceedings. See United States v. One
Lot of U.S. Currency ($68,000), 927 F.2d 30, 34-35 (1st Cr. 1991);

United States v. $10,000 in United States Funds, 863 F. Supp. 812,

816 (S.D. I1l. 1994). A forfeiture action is in rem, not in
personam. Id. The property, e.g., the conputer equipnent in this
case, is the defendant, not the claimant. Id. By definition, a

counterclaimis a pl eadi ng which sets forth a clai mthat the pl eader
has agai nst an opposing party arising out of the opposing party’s
cl aim against the pleader. Id.; see also Fep. R Cv. P. 13.
Because the governnent has not asserted a claim against Cranford,
there can be no counterclaim Accordingly, Cranford s request to
anmend his pleading to assert a counterclaimis denied.

Il. dainmant’s Mition to Disniss with Prejudice

Cranford argues two grounds for dismssal of the forfeiture

conplaint: (1) the delay of tinme between the seizure of the conputer



equi pnrent and the filing of the forfeiture conplaint and (2) the
governnent’s failure to tinely file Rule 26(a)(1) disclosures.
Nei t her ground warrants di sm ssal .

Cranford clainms that the governnent’s “failure to tinely pursue
its claimafter all these years has prejudiced [hin] and deprived
hi mof the use and enjoynment of his property and its intrinsic val ue

" (Claimant’s Mot. to Dismiss with Prejudice at 2.) The
government, however, tinmely comrenced this civil forfeiture action
within the applicable statute of limtations pursuant to 19 U S.C.
§ 1621. That statute requires that a civil forfeiture action be
conmmenced within five years after the discovery of the offense or
two years after the discovery of the property’ s involvenent in the
of fense, whichever is later. 19 U S C 8§ 1621 (2000). Here, the
arrest of Cranford, which led to the seizure of the property,
occurred on April 8, 1999. The statute of limtations on the
forfeiture action would therefore not run until April 8, 2004, and
this case was conmenced on May 19, 2003, nore than el even nonths
before the expiration of the statute of limtations.

The only way the delay could be grounds for dismssal of the
forfeiture action is if the delay resulted in a violation of the
cl ai mant’ s due process rights. The Suprene Court has rul ed that the
bal anci ng test of Barker v. Wingo, 407 U.S. 514 (1972), devel oped

to determ ne when CGovernnent delay has abridged the right to a



speedy trial, “provides the appropriate franmework for determ ning
whether the delay [in filing a forfeiture action] violated [a
clai mant’ s] due process rights to be heard at a nmeaningful tine.”
United States v. $8,850, 461 U.S. 555, 565 (1983). The bal ancing
test involves consideration of four factors: (1) the length of the
delay; (2) the reason for the delay; (3) the defendant’s assertion
of his right; and (4) the prejudice to the defendant.

The Sixth Crcuit considered an alnost identical factual
situation in United States v. Ninety-Three (93) Firearms, 330 F. 3d
414 (6th G r. 2003) and found the governnent’s five-year delay in
comencing judicial forfeiture proceedings did not riseto the |evel
of a due process violation. In 93 Firearms, the governnent
instituted forfeiture proceedings under 8 924(d)(1) alnost five
years after the original seizure of firearns during a search of the
cl ai mant’ s resi dence and four years after the clai mant was sent enced
on the related crimnal charge. Applying the four-factor bal anci ng
test, the Sixth Circuit determ ned that the governnent offered anpl e
justification for its initial three year delay. First, the
government waited for a decision on the claimant’s adm ni strative
petition for remssion. “An inportant justification for delaying
the initiation of forfeiture proceedings is to see whether the
Secretary’s decision on the petition for rem ssion will obviate the

need for judicial proceedings.” $8,850, 461 U S. at 566. Second,



the government waited for a result in the claimant’s crimna

prosecuti on. “Pending crimnal proceedi ngs present simlar
justifications for delay in instituting civil forfeiture
proceedings.” Id. at 567. The court noted, however, that the

government had of fered no justification for the additional two-year
delay in commencing forfeiture proceedings. The Sixth Circuit
further concluded that the claimant’s failure to pursue an expedited
hearing on his adm nistrative claimand his failure to seek return
of his property under Rule 41(e) of the Federal Rules of Crim nal
Procedure “can be taken as sone indication that [he] did not desire
an early judicial hearing.” 93 Firearms, 330 F.3d at 425-26.
Finally, the court determined that the claimnt suffered no
prejudice in presenting a defense by the del ay.

In the instant case, after considering the four factors of the
Barker v. Wingo bal ancing test, the court concludes that Cranford’ s
due process rights were not violated. Although a delay of over four
years from tinme of seizure in conmmencing forfeiture actions is
substantial, the governnent has offered anple justification for its
del ay. As in 93 Firearms, the governnment delayed initiating
forfeiture proceedings until after Cranford was sentenced on rel ated
crimnal charges on April 2, 2001

The governnent offers no justification for the additional two-

year delay, but when the remaining two factors - OCranford’ s



assertion of his right to a hearing and prejudice to Cranford - are
consi dered, the court finds on balance no due process violation.
Even t hough Cranford served a petition for rem ssion and nitigation
on the DEA, he did not assert a right to a forfeiture hearing by
filing a Rule 41(e) notion for return of property in the crimnal
proceeding or a petition for expedited release with the DEA
Finally, Cranford has failed to present any evidence that he was
prejudiced by the delay. As a matter of fact, Cranford could not
have even used t he conputer equi pnent after April 30, 2001, the date
he began serving his forty-ei ght-nonth sentence.

For these reasons, the court concludes that Cranford suffered
no due process violation, and Cranford’s notion to dismss on
grounds of delay is denied.

Cranford s notion to dism ss as a sanction for the governnent’s
failure to tinely file Rule 26(a) initial disclosures is also
denied. Cranford failed to nove to conpel disclosure and failed to
consult with the governnent’s attorney as required by Local Rule
7.2(a)(1)(B) and Rule 37(a)(2)(B) of the Federal Rules of Civil
Procedure prior to seeking sanctions. The governnment has filed its
di scl osures, and Cranford has not been prejudiced by the late
filing.

For the above reasons, Cranford’s notion for return of property

and for permssion to file counterclaimand notion to dismss with



prej udi ce are deni ed.

I T 1S SO ORDERED this 9th day of January, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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